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Course Description

The jury plays a central but controversial role in the American legal system. It's praised
by many as a bulwark of freedom and democracy. In the recent past, a number of other
countries have adopted the American tradition of citizen participation in legal decision
making. Yet others criticize the use of laypersons in the form of the jury as ill-conceived.
Critics charge the jury with being incompetent, unpredictable, and biased; they believe
that significant legal decisions are best made by legal experts. The claims have taken a
new twist in the last few years, with news stories about jurors googling their way to
prejudicial information, even posting and tweeting their prejudgments. How can lawyers
prepare for trial with today’s jurors?

This course examines and evaluates these claims about the institution of the jury, drawing
on the work of legal scholars and social scientists. After reviewing contemporary debates
over the jury's role and abilities in both the civil and criminal justice systems, we’ll
explore a range of topics, including: jury selection; the use of jury consultants; juror
perceptions of attorneys, evidence, and experts; jury decision making processes; jury
instructions; jury deliberations; damage awards; and jury reform. By examining legal and
empirical scholarship about the jury, seminar participants will develop insights that will
prepare them to be effective jury advocates.

We’ll begin the course by exploring the contemporary controversies over the jury's role
and abilities. To get an inside perspective on juries, we’ll consider what jurors think
about participating in this unique and important role in the legal system. We will review
research and personal accounts by jurors about their experiences. In addition, each
member of the class will interview a person who has served as a juror, and will share the
results of the interview with the rest of the class.

The selection of jurors is a critically important topic, and one in which lawyers are able to
play a significant role. We will look at the process of obtaining jury pools from the
general population, and at the courtroom procedures designed to select fair and impartial
juries. We’ll assess the growing use and effectiveness of jury trial consultants.



We will examine the approaches that jurors take to evaluate evidence and make
judgments, and how the collective views of individual jurors are combined into group
decisions about criminal responsibility and civil liability as well as damage awards and
criminal punishment. We will examine assumptions about jury decision making implicit
or explicit in judicial opinions about jury trial procedures.

By the end of the course, you should have sufficient background and knowledge about
the jury to reach your own verdict about this perennially controversial institution.

Learning Objectives

Learning objectives for the course are in two categories. One set of learning objectives
deals with the substance of the course:
e To learn the federal and state laws that govern the institution of the jury and jury
trial procedures
e To understand and be able to evaluate arguments in contemporary debates about
the jury’s role and abilities in the US civil and criminal justice systems
e To gain knowledge about research methods and research findings about the
operation of the jury system

A second set of learning objectives pertains to developing written and oral
communication skills:
e To improve English writing skills, including grammar, sentence structure, and
organization of written materials
e To accurately cite and effectively employ legal sources in written materials
e To demonstrate command of effective research and writing skills through the
completion of a major research paper
e To understand the strengths and limitations of the use of Generative Artificial
Intelligence tools in writing assistance
e To improve oral presentation skills through class participation and presentation of
research paper conclusions

Readings and other Materials for the Course

There is one required book, BRIAN H. BORNSTEIN & EDIE GREENE, THE JURY UNDER
FIRE: MYTH, CONTROVERSY, AND REFORM (2017). You do not need to purchase a copy.
Chapters are available for download through the Cornell Library and through e-reserves
on our Canvas website.

The Canvas course website includes the course syllabus, assignments, additional
readings, and a Discussion Board. Assigned readings may be found on the course website
or through direct links on our syllabus. Legal opinions are available to you through Lexis,
Westlaw, the Legal Information Institute (housed at Cornell Law School), and other
online sources.

In addition to these assigned readings, I encourage you to keep up with news about the
jury during this semester. One good source is the Jur-E Bulletin, an electronic newsletter
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http://www.law.cornell.edu/
http://www.ncsc.org/jure

distributed weekly by the National Center for State Courts.

Class Activities and Method of Evaluation

The course is a writing seminar, and I have structured it to allow you to perform different
kinds of writing, including relatively informal reactions to course materials, a summary
of findings from an interview with a juror, and a research paper.

The class sessions will be in a seminar format. You'll be expected to read assigned
material prior to class and to participate actively in class discussions. Classes will include
some individual and group activities and presentations. Beginning with the second class
session, before each class, no later than 9 a.m. of the day of class, please post one or
more questions or comments about the readings to the Discussion Board on the
Canvas course website. To encourage debate among class members, I ask each of you to
make sure that, over the course of the semester, at least one of your comments is a
response to the posting of another seminar participant. Your comments may also be
based on stories or issues covered in the weekly Jur-E Bulletin or other sources. If you
encounter a jury news story or another development that you think would be of general
interest to the class, feel free to use the Discussion Board to bring it to the attention of the
class. I anticipate that this type of writing will be more colloquial than your research
paper, and perhaps quite informal, but well-written.

The course requires a substantial research paper of approximately 20-25 pages on a topic
relating to the jury or lay participation more broadly. But the project consists of multiple,
smaller steps. You’ll identify a research topic; experiment with one or more GAI tools to
explore this form of writing assistance about your topic; provide an outline and a
bibliography of potential sources; meet with me to discuss your paper; write a complete
first draft; submit your draft to me for a critical review; make a short presentation to the
class about your paper topic; and produce a final revision of your paper by the end of the
semester. The preliminary and intermediate steps (outline, bibliography, first draft,
presentation, etc.) will contribute 30% to the final course grade. You will want to put
substantial effort into these preliminary stages. The final version of your paper will
contribute 45% to the final course grade. Many of the final papers are excellent, as
students take advantage of the feedback on previous submissions. So, it’s especially
important to do the best job you can on both the first draft and final draft of your paper.
Deadlines for these steps are provided in the table below, and repeated elsewhere in the
syllabus. There is a separate handout with more details about the research paper.

Your postings (10%), juror interview summary (5%), and class participation in
discussions and activities (10%) will collectively constitute 25% of your course grade.



Task

Description

Due Date

Post to Discussion Board

Write weekly posts to the
Discussion Board on Canvas on
the readings or other jury-related
news

9 a.m. on Monday, except
for January 27, February
10, April 14, and April 28

Conduct and summarize
juror interview; discuss

Interview juror; write short (2
page) summary of what you

Post interview summary to
Canvas by 9 a.m. on

bibliography

and current bibliography of
sources

in class learned from the interview; post to | February 10
Canvas; participate in class
discussion about the interviews
Submit proposed paper Submit a paragraph description of | February 13
topic your proposed paper topic
Submit outline and Submit your research paper outline | March 5

Meet with Prof. Hans

Sign up for individual meeting to
discuss paper progress

Week of March 17

Submit first draft of
paper

Submit FULL and COMPLETE
first draft of paper

April 16

Make presentation of
your paper to the class

Short presentation of major ideas,
conclusions of your research paper

April 21 or April 28

Final draft

Submit final draft of paper

May 7

I intend to grade in accordance with the current grading policy set by the faculty, such
that the target range for the average grade for J.D. students in the course is 3.35 to 3.50.




Schedule of Class Topics and Readings
Part I: Introduction

January 27. First class meeting. Discussion of the
challenges faced by contemporary juries. American juries
in criminal and civil trials — and on television -- have been in
the spotlight. The American public continues to be fascinated
with the subject of juries; the movie Jury #2 was a surprise
hit this year, even though its release to movie theatres was =

minimal. But challenges for assembling fair and m,'
representative juries abound. Juries are mostly white; is that “

a problem, and if so, what can courts do about it? The q’
Supreme Court held this past year in SEC v. Jarkesy that in )

imposing fines in administrative enforcement proceedings,
defendants have the right to a jury trial under the 7"
Amendment. Civil litigation over the herbicide Roundup has NOVEMBER |
presented juries with conflicting scientific evidence; how do
they do? During our first class, we’ll discuss these and other challenges facing
contemporary American juries. And I’d like to hear from you about what interests you
about juries.

Part I. The Juror’s Perspective

February 3. The experience of being a juror.

* By 9 a.m. today, please post your comments about the readings to the Discussion

Board on the Canvas course website.*

What do jurors think about being a juror? About the arguments, the evidence, and

especially about the lawyers who are trying their cases? This may be one of your only

chances to find out directly! In addition to learning about jury experiences from the

assigned reading, each student in the class will interview a juror about his or her

experiences deciding a case. During class, we’ll come up with core questions to ask

during our juror interviews.

Reading:

e NANCY S. MARDER, THE POWER OF THE JURY (2022), Introduction (pp. 1-12) (on
Canvas; also accessible online through Cornell Library)

e BORNSTEIN & GREENE, Chapter 2 (Avoid Jury Duty at All Costs)

e Debbie Slevin, The Day I Failed at Jury Duty, HUFFINGTON POST, July 2, 2016 (on
Canvas).

e Max Heerman, Role Reversal: A Lawyer’s Jury Service, BENCH & BAR OF
MINNESOTA, July 12, 2011. [on Canvas]

February 10. Presentation and discussion of student interviews with jurors. We’ll

discuss as a class the insights gained from interviewing jurors about their experiences and

perceptions.

e **Post your 2-page summary of your juror interview to our Canvas course web
site by 9 a.m. today.**


https://www.imdb.com/title/tt27403986/
https://www.washingtonpost.com/national/racial-discrimination-jury-selection/2021/12/18/2b6ec690-5382-11ec-8ad5-b5c50c1fb4d9_story.html
http://www.huffingtonpost.com/debbie-slevin/jury-duty-sexual-assault_b_10635926.html

Part II The Law’s Perspective on Trial by Jury

**February 13. Email a paragraph description of your paper topic to Professor
Hans by this date.**

February 19 (Wednesday, rescheduled from our regular class time on Monday,

February 17. Room G81) . Legal rules and the jury’s distinctive role.

Reading:

e Duncan v. Louisiana, 391 U.S. 145 (1968) (right to trial by jury)

e NANCY GERTNER, JUDITH H. MIZNER & JOSHUA DUBIN, THE LAW OF JURIES (11th ed.
(2020), Chapter 1: The Right to a Jury Trial (pp. 1-32) (providing background on the
scope of federal and state rights to a jury trial). (on Canvas).

e SECv. Jarkesy, 603 U.S.  (2024) (excerpt on Canvas).

e SUJA THOMAS, THE MISSING AMERICAN JURY 90-96 (2016) (excerpt discusses a new
theory about the fall of juries) (on Canvas).

o BORNSTEIN & GREENE, Chapter 13 (Just Let the Judge Do It)

Part II1. Jury Selection

February 24. Assembling a representative and fair jury

e Berghuis v. Smith, 559 U. S. 314 (2010).

e Shari Seidman Diamond & Valerie P. Hans, Fair Juries, 2023 U. ILL. L. REV. 879
(2023), available at https://illinoislawreview.org/print/vol-2023-no-3/fair-juries/ (and
on Canvas). Read Introduction, Achieving Fair Juries, and Phase 1, pages 881-912.

March 3. Jury selection; voir dire and peremptory challenges.

Reading:

e Shari Seidman Diamond & Valerie P. Hans, Fair Juries, 2023 U.ILL. L. REV. 879
(2023), available at https://illinoislawreview.org/print/vol-2023-no-3/fair-juries/ (and
on Canvas). Read Phase 2, pages 913-934.

e Anna Effenberger, John H. Blume & Martin T. Wells, Quantifying Disparate
Questioning of Black and White Jurors in Capital Jury Selection, 20 J. EMPIRICAL
LEGAL STUD. 609 (2023).

e Emily Tegley, Arizona Supreme Court Eliminates Peremptory Challenges, ARIZONA
ST.L.J. BLOG (Sept. 17, 2021), available at
https://arizonastatelawjournal.org/2021/09/17/arizona-supreme-court-eliminates-
peremptory-challenges/ and on Canvas.

**March 5. Submit your research paper outline and a current bibliography of
sources you have identified thus far to Professor Hans via email by this date.**

Part IV: Jury Decision Making

March 10. The jury as a decision maker
Reading:
e FED.R. CRIM. P. 24 (Trial Jurors)
e FED.R. CIv. P. 48 (Number of Jurors; Verdict; Polling)
e Ramos v. Louisiana, 590 U.S.  (2020).
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https://www.law.cornell.edu/supremecourt/text/391/145
http://www.law.cornell.edu/supct/html/08-1402.ZO.html
https://illinoislawreview.org/print/vol-2023-no-3/fair-juries/
https://illinoislawreview.org/print/vol-2023-no-3/fair-juries/
https://arizonastatelawjournal.org/2021/09/17/arizona-supreme-court-eliminates-peremptory-challenges/
https://arizonastatelawjournal.org/2021/09/17/arizona-supreme-court-eliminates-peremptory-challenges/
http://www.law.cornell.edu/rules/frcrmp/rule_24
http://www.law.cornell.edu/rules/frcp/rule_48
https://www.supremecourt.gov/opinions/19pdf/18-5924_n6io.pdf

e Patrick E. Higginbotham, Lee H. Rosenthal & Steven S. Gensler, Better by the
Dozen: Bringing Back the Twelve-Person Civil Jury, 104 JUDICATURE 47 (2020),
https://judicature.duke.edu/articles/better-by-the-dozen-bringing-back-the-twelve-
person-civil-jury/.

e Bornstein & GREENE, Chapter 4 (6 = 12 and They Don’t All Have to Agree)

March 17. Jury fact-finding competence

Reading: (1) BORNSTEIN & GREENE, Chapter 7 (Jurors Overvalue Expert Testimony); and
Chapter 14 (Jurors Don’t Need Any Special Help); (2) Valerie P. Hans, Juries Judging
Science, COLUMBIA SCI. & TECHNOLOGY L. REV. (forthcoming) (on Canvas).

March 17-21: **Sign up for individual meetings with Professor Hans.**

March 24. Jury biases

Reading:

e Pena Rodriguez v. Colorado, 80 U.S.  (2017).

e BORNSTEIN & GREENE, Chapter 12 (Jurors Can Control Their Emotions)

e Jury instructions in Chauvin jury trial on implicit bias, pp. 12-13 (on Canvas)

March 31. No class, spring break.

April 7. Jury damage awards

Reading:

e BORNSTEIN & GREENE, Chapter 9 (Compensatory Damage Awards are Excessive and
Unpredictable) and Chapter 10 (Punitive Damage Awards are Excessive and
Unpredictable)

April 14. Juries and the death penalty

Reading:

e Valerie P. Hans & Amelia Hritz, Juries in Capital Cases, in THE ELGAR COMPANION
TO CAPITAL PUNISHMENT AND SOCIETY (Benjamin Fleury-Steiner & Austin Sarat,
eds., 2024). (on Canvas)

April 16. **Paper first drafts due to Professor Hans today.**

April 21, 28. **Presentation of seminar participants’ papers.**

May 7. **Final drafts of papers due to Professor Hans.**


https://judicature.duke.edu/articles/better-by-the-dozen-bringing-back-the-twelve-person-civil-jury/
https://judicature.duke.edu/articles/better-by-the-dozen-bringing-back-the-twelve-person-civil-jury/
https://www.supremecourt.gov/opinions/16pdf/15-606_886b.pdf
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